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RELEASABLE 
Date. 
Initial. 

January 28, 1999 

RE: Coeur d' Alene Settlement Negotiations Between the United States, State ofldaho, and 
Coeur d'Alene Tribe and Union Pacific Railroad Company: Agreement in Principle 

This document reflects the terms ofthe Agreement in Principle which the undersigned 
counsel believe represent key terms ofa settlement ofthe claims ofthe United States, State ofldaho 
and Coeur d'Alene Tribe (Govemments) against Union Pacific in the Coeur d'Alene Basin. The 
Parties to this negotiation have labored in good faith and at length through various offers, 
counteroffers, meetings, conference calls and technical documents. This document sets forth the 
terms of an Agreement in Principle with the recognition that not all aspects ofour mutual 
understandings are, or can be, fiilly delineated at this time. Continued good fahh dealings will be 
necessary to successfiilly proceed through the several steps that remain to reach a final settlement, 
including public comment and response processes, Surface Transportation Board coordination, 
completion of technical documents, and the final negotiation and approval ofa Consent Decree by 
appropriate Govemment officials. Therefore this Agreement in Principle between the Parties is 
nonenforceable and nonbinding. However, this document allows the Parties to proceed with fiirther 
negotiations under the certain express mutual understandings that are set forth herein 

1, Response Action Obligations: 

Union Pacific will implement a response action DFOtective of human health and the 
environment that is consistent with the EE/CA developed for the Union Pacific Wallace-Mullan 
Branch right-of-way (ROW). The response actions will be implemented in accordance with the 
design documents currently being developed by the Parties. As attachments to and components of 
the Consent Decree embodying the settlement, the design documents will be subject to the public 
review and comment requirements of CERCLA. The Governments have worked to give Union 
Pacific suflBcient infonnation about the response action that must be implemented to enable the 
railroad to estimate the cost ofthe work that must be performed. Nonetheless, the response actions 
will be selected based on their meeting the requirement that they protect human health and the 
environment. Union Pacific will also provide fimding for Government oversight of Response Action 
implementation in accordance with an oversight plan to be agreed upon by the Panics, 

The Central Impoundment Area and Slag Pile area within the Bunker Hill Superfund Site will be 
available to Union Pacific through September 1, 1999 and September 1, 2000, respectively, for the 
placement of materials removed from the Mullen-Plummer ROW as part ofthe Response Action. In 
the event these locations are generally made available for the placement of materials from the Coeur 
d'Alene Basin beyond these dates, they will also be made available to Union Pacific. Union Pacific 
will be responsible for any additional incremental costs associated with placement of Union Pacific 
materials at these locations, Union Pacific will receive releases of liability for hazardous substances 
disposed of in the CIA and slag pile similar to those included in the Consent Decree settling claims 
against Union Pacific in the Bunker Hill Superfiind Site. 

The conditions for Union Pacific's use ofthe CIA and slag pile for disposal will be consistent 
with the criteria for accepting waste from outside the Superfund She set forth in the December 12, 
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1997 memorandum of Michael F. Gearheard of EPA. In disposing of materials at the CIA, Union 
Pacific will be obligated to coordinate its disposal whh the State and EPA and their authorized 
representatives, including the U.S. Army Corps of Engmeers, and to place the materials in a manner 
consistent with the CIA closure design and requirements. Since a closure design has not yet been 
developed for the slag pile area, Union Pacific will provide the State and EPA, and their authorized 
representatives, with the necessary information on disposal volumes, material types, and anticipated 
disposal schedules to facilitate such design. When disposing of materials in the slag pile, Union 
Pacific will coordinate its disposal with the State or EPA contractors who are working in the slag pile 
area, and will place disposal material in the slag pile in a manner consistent with the slag pile closure 
design. 

3. Response Action/Trail Operation and Maintenance (O&M): 

a, Re.sponse Action O&M: 

Union Pacific will be responsible for either performing or providing sufficient fiinds for the 
perfonnance of response action operation and maintenance (O&M) activities in perpetuity. Union 
Pacific will perform O&M ofthe response actions and repair of catastrophic flood damage for a 
period of 30 years in accordance with an O&M Plan to be completed by the parties for incorporation 
into the final Consent Decree. The O&M Plan will describe the specific O&M activities that Union 
Pacific will be responsible for performing 

(i) The periodic routine inspections perfomied by State/Tribal Tmstee (STT) 
personnel shall in no way relieve Union Pacific of obligations related to either the inspection or repair 
of response action elements, and the cost of inspections by STT personnel are oversight costs not 
included in the Trail O&M amounts discussed below. Union Pacific shall be responsible for repair of 
damage to the response action barriers, 

The O&M plan will generally describe preventative maintenance activities, end point 
definitions, and definitions of conditions that will trigger Union Pacific's obligation to repair damage 
to some aspect ofthe response action. Appropriate response actions required of Union Pacific to 
repair damage to the response action barriers will also be defined. The federal, state and tribal 
entities will also define each entities' responsibilities for oversight of Union Pacific's implementation 
ofthe response action and oversight of Union Pacific's performance of O&M, and will work out 
procedures for enforcement and taking actions to maintain the protectiveness ofthe response action. 

The routine response action O&M activities that will be the responsibility of Union Pacific are 
as follows; 

(1) Inspections ofthe protective barriers will be conducted according to the following 
schedule: 

• Inspections ofthe barrier components 

* Routine inspections — 1 such inspection per month. 

* Major inspections — 2 per year. 
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* Extraordinary.— After storm events or notice by an oversight 
representative that is given under agreed-to oversight protocols. 

(2) Preventative maintenance; 

• Ditches and culverts—perfoim the following steps to meet 
endpoint definitions that will be included in technical 
attachment to Consent Decree, but no less than two times per 
year. 

* snagging, flushing, clearing to allow through flow. 

* minor invert grade adjustments to allow gravity drainage through 
culvert. 

* perform weed control as it may relate to endpoints for maintaining 
the integrity ofthe barriers, but no less than two times per year. Weed 
control may include spraying, burning, and/or manual removal and 
subsequent barrier repair. 

* at parking areas that are part of the protective barrier, perform 
surface maintenance to meet endpoint definitions. 

* place access barriers as needed to prevent public access to off-trail 
areas at which no response action has been constmcted in order to 
prevent unauthorized access and potential exposure to hazardous 
substances. 

• Necessary repairs; 

* repairs to asphalt trail, including shoulder grading and erosion, to 
meet specified endpoints. 

* repairs of embankment erosion to meet specified endpoints. 

* repairs of erosion of other protective barriers to meet specified 
endpoints, 

" • The technical attachments to Consent Decree will include 
provisions for five year review of response action, including 
testing, evaluation of barriers and preparation of an evaluation 
ofthe response action by qualified technical personnel no less 
often than every five years during the initial 30 years after entry 
of Consent Decree. 

(ii) Since the primary purpose served by the asphah "trail" surface along the rail line is 
as a protective barrier over contamination being left in place and is an integral component ofthe 
response action, Union Pacific will be responsible for maintaining this asphalt surface in perpetuity. 
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Union Pacific will replace the asphalt surface entirely at a yet to be detennined date within the first 
20 years of trail operation, and will also provide sufficient fiinds for maintenance and replacement of 
the asphah surface as needed in perpetuity. The frequency of routine maintenance and replacement 
ofthe asphah surface must be included in the O&M plan and comport with commonly accepted 
national engineering standards. 

(iii) Union Pacific will perform and/or fund repair of catastrophic failures ofthe 
response action barriers in perpetuity, as with other aspects of response action O&M. Repair of 
response action barriers will include repair or reconstmction of berms, embankments and armoring of 
the railroad grade hself 

(iv) Union Pacific will not be responsible for repair of damage to the response action 
barriers that is caused solely by the actions ofthe Governments or their representatives or agents. In 
addition. Union Pacific will not have any responsibility for repair of damage to the response action 
barriers implemented under this settlement that arises frotn any future response actions or restoration 
activities not conducted by Union Pacific within or adjacent to the ROW. However, Union Pacific 
shall have the burden of proving that damages to the response action baniers were caused solely by 
actions ofthe Governments or their representatives or agents. 

Union Pacific will also provide sufficient fiinds for the performance of post-30 year response 
action O&M and repair of catastrophic flood damage in perpetuity. To fund such response action 
O&M after 30 years, Union Pacific will deposit $100,000 annually into an escrow account for five 
years, with the first such payment in 2001, with such fiinds serving as "seed money" for the long term 
O&M, An evaluation ofthe adequacy ofthe escrow account in entirely funding response action 
O&M in perpetuity after 30 years shall be undertaken by the Parties after an appropriate period of 
time, such as ten years after entry of a Consent Decree. Ifthe Parties are unable to agree whether 
the escrow account is adequate to fund Response Action O&M and catastrophic flood damage repair 
after 30 years, Union Pacific will retain the obligation to perfonn response action O&M in perpetuity. 

The Governments will agree to non-enforceable language in the Consent Decree or O&M 
Plan, as appropriate, stating that the State/Tribe trail operating entity(s) (STT) will consider the 
availability of and seek, additional funding sources to assist Union Pacific in meeting its long term 
O&M and catastrophic repair obligations. Union Pacific will provide funding for the Govenunents' 
oversight ofthese long term obligations for annual and event triggered inspections as provided in an 
oversight plan to be agreed upon by the Parties and incorporated mto the Consent Decree. EPA five 
year reviews ofthe response action will also be funded by Union Pacific. 

b. Trail O&M: 

Union Pacific will pay $2,600,000 to the STT to be used for Trail O&M. The payment is to 
be made within a short period of time (90 days for example) after entry ofthe Consent Decree, In 
general, Trail O&M activities include those activities described in the October 16, 1998 
Memorandum from Ridolfi Engineers, except that bridge inspections and preventative maintenance 
ofthe Chatcolet Bridge (described in the Ridolfi memorandum as response action O&M activities) 
are now listed under trail O&M, so long as Union Pacific initially repairs and outfits the bridges so 
that they are in good operating condition for use as part ofthe trail. More specifically, trail O&M 
activities will include all O&M activities that are not specifically identified as being part ofthe 
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response action O&M obligation of Union Pacific. The trail O&M activities include but are not 
necessarily limited to: 

• Service activities including: 

• Litter control 

• Toilet cleaning and supply 

• Miscellaneous cleaning 

• Trail sweeping 

• Bridge Inspections 

« Preventive maintenance of the Chatcolet Bridge 

• The following repair activities: 

• Bridge deck and guard rails 

• Painting ofbuildings and amenities 

• Repair of amenities 

• Other activities including; 

• Trail surface regrading within the Reservation 

• Washmg of steel bridges 

• Bridge deck replacement 

• Trail use management, including periodic patrols 

The Parties will work together to ensure that the approved ISTEA funding in the amount of 
$1,000,000 is applied to the constmction ofthe trail. 

4. Natural Resource Damage fNRD) Settiement: 

In addition to other agreed actions and payments, Union Pacific will pay $2,000,000 for a release of 
NRD claims against Union Pacific regarding the inactive Mullen-Plummer Right of Way and 
associated inactive spurs within the Coeur d'Alene Basin that have been or could be brought by the 
Coeur d'Alene Tribe, the State ofldaho or the United States. The payment is to be made whhin a 
reasonably short period of time (30-60 days for example) after entry ofthe Consent Decree. The 
scope ofthe release of claims for natural resource damages is discussed in Section 7 below. 
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5. Tfail Amenitigg: 

With the exceptions explained below in this paragraph, Union Pacific will provide trail 
amenities as listed and described in Tables 1 and 2 (attached). Union Pacific will also provide 
$100,000 for use at STT discretion for upgrade of existing community facilities that will serve as 
amenities for trail users or other trail uses as the STT may determine. The final list of appropriate 
amenities will be as described in final design documents attached to the settlement. The exact number 
of amenities listed in Tables 1 and 2, such as highway signs, bollards, fencing, flashers and similar 
hems, will be determined by applicable safety and operation requirements as set forth in national trail 
operations guidelines and standards such as the Manual of Uniform Traffic Control Devices and not 
necessarily by the numbers listed in the two tables. It is expected that such adjustments will be 
minimal, but the adjustments will not be finally determined until the parties complete the design 
documents. Any necessary upward adjustments to the list of new amenities shall not be funded from 
the $100,000 offered by Union Pacific for upgrades of existing community facilities or other uses 
detennined by the STT. 

6. Past and Future Response Costs; 

Union Pacific will pay the costs incurred by the United States in negotiating a settlement with 
Union Pacific through a date certain, such as September 30, 1998, The United States has agreed to 
compromise DOJ attorney time costs through the past cost period, but will include DOJ travel and 
consultant costs. The date picked for the endpoint of past costs will also serve as the commencement 
of future response costs, and Union Pacific will periodically reimburse the United States for all future 
response costs from that date. Union Pacific will continue to pay the documented costs of State of 
Idaho and Coeur d'Aiene Tribe incurred through entry ofthe Consent Decree. Union Pacific will 
pay future costs, including oversight costs related to implementation and long-term O&M ofthe 
Response Action, in accordance with an oversight plan to be agreed upon by the Parties and 
incorporated into the Consent Decree. 

7 Scope nf the Environmental Release for Natural Resource Damages and Response Costs-

a. NRD release: The Umted States, the State ofldaho, and Coeur d'Alene Tribe will 
provide Union Pacific with a release or covenant not to sue for claims for natural resource damages 
regarding the inactive Wallace-Mullan Branch and associated inactive spurs within the Coeur d'Alene 
Basin. The release will be subject to reopeners similar to those in the federal government's model 
RD/RA Consent Decree. 

b Response Costs Release; The Govemments will provide a release for claims for 
response costs for releases of hazardous substances from or onto the Wallace-Mullan Branch 
between milepost 16.5 at Plummer and milepost 7,6 at Mullan and, with the exceptions listed below 
in this paragraph, to current or historical branch lines, spurs, industrial tracks or sidings connected to 
the Wallace-Mullan Branch. The specific geographic areas covered by this release will be reflected in 
an attachment to the Consent Decree. The govemments will reserve their claims for response costs 
relating to the Canyon Creek spur line, the Wallace Yard, and untested or unremediated areas whhin, 
through or emanating from the Plummer Junction. The covenants not to sue will be based on the 
federal government's model RD/RA consent decree, and will include model reservations of rights. 
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S. Indmitrificaiiioii for Takings Clamis: 

t l ie Catiseux Decree will include a pnsvbiaii insiing ̂ idt Umon Pacmc vviU iaddnmil^- thc 
Gavemmants &r any talcing cLaimjs. thr tenn,s of which ttcquire fuitiier discust-sjou bfttwcca die 
Parties. 

As lias been Ftated in previous con-esptiutlciiKB, the Agreemeaxi in Piincipk boiween the 
Parties cannot address, or iTiUy address, evety Issue thai has, or may, arise in dicse complex 
ncgotiadcma. f Tsrther clazificatioa and addirional derail nesessaty f u a final setil«m«nc beiweeiOL tbe 
Vartics will come fmju. lb± public input, the response aeiioii design process euid Thu tiaal negoiutioa 
pirx̂  dxafriog of techni«iil dacnavmts and the Consenr Devaee- No fhial d^cisiom on response' aciicio. 
aliemaxives t̂ ^n be made until complii^oii of public participation tcqaiicmaacs. Cantuaued good faith 
Efforts and coopetatioo. pf ihp Parries ^^ill be crirical iu pymiaeding Arough the significant remaixung 
adnUvd^traiivc praceduzej. tecluucal issues acd }t.pil Recesses necessar)' TO r£Bch a Bns\ !>6ixlenMoT, 

F o r i h e G o v c r a m e t i t s : 

(|SUxW'̂ rXc-^->C<-- AdsmM VA 
CmrFtSBsein Hov/tinfl Funke Tbomas W. S tee le 
For the StSCe of Idaho For the Coeur d'Alenw Tiibc for the Uni ted Statss 

For liBJon Pacific lUalrond Convany: 

ThQOias E- G7«eidaDd 
EnviroBDeaTsl Counsel 
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